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Labor, Community Leaders Condemn E-Verify Bills Ahead of

Committee Hearing
Bills Would Kill Jobs, Mandate Ineffective Federal Program

Lansing — During an event outside the Capitol Tuesday, labor and community leaders condemned
two bills that would kill Michigan jobs and increase regulation on businesses, HB 4024 and HB 4026.
The bills would require state contractors and temporary staffing companies to use the federal E-Verify
system to check the work eligibility of new hires.

“These bills mandate businesses to use a program that doesn’t even work. E-Verify has a sorry
history of throwing US Citizens and Green Card holders out of work,” said attorney Bill Swor, board
member of the Arab Community Center for Economic and Social Services, “While workers struggle to

orrect their records, their families and our economy suffer. Instead, Michigan should be working to
look more attractive to immigrants, rather than creating a hostile reputation with these pointless
useless proposals.”

Recent Government Accountability Office and Congressional Budget Office reports paint a picture of

a troubled program that:
-Falsely denies authorized immigrant workers and naturalized US citizens the ability to work between

30% and 50% of the time.
-Fails to flag unauthorized workers 52% of the time
-Would cause up to 1.8 million US workers to potentially lose their jobs due to database errors, if

implemented nationally.
Other studies show that employers fail to inform workers that they have been denied work because of
E-Verify between 42% and 100%, of the time, eliminating their ability to fix their records and continue

working.

“These bills will cost Michigan workers jobs, plain and simple. We can'’t afford to throw hard-working
people out of their jobs so some politician in Lansing can score political points,” said Chris Michalakis
of the United Food and Commercial Workers of Michigan, “We need comprehensive immigration
reform to fix the system, not gimmicks and games.”

sferences available via the National Immigration Law Center testimony to the US Congress on E-
Verify: http://bit ly/everifynilc

www.michiganimmigrationreform.org
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How Errors in E-Verify Databases Impact
U.S. Citizens and Lawfully Present Immigrants

FEBRUARY 2011

he E-Verify employment eligibility verification program is being sold as an easy fix that
would curb unauthorized employment by immigrants and protect American jobs. But
proposals to expand the program entirely ignore the effect the program will have on
U.S. citizens and lawfully present noncitizens. At a time when the country is focused
on increasing job growth, we should not enact policies that will increase unemployment and
jeopardize the job security of American workers.

mDatabase errors incorrectly identify U.S. citizens as not authorized for employment.

o A U.S. citizen born in Florida was hired for a well paying telecommunications position in
October 2010. After she was hired, information from documents she submitted was processed
through E-Verify, but the system issued a “tentative nonconfirmation” (TNC) notice to her.
Her employer did not sit down with her to explain what a TNC means, nor to explain any of
her rights. The worker visited her local Social Security Administration (SSA) office to try and
resolve the situation, but, due to agency paperwork errors, she wasn’t able to. She tried to
communicate this to the employer, but ultimately the E-Verify system issued her a “final
nonconfirmation” (FNC) notice, and the employer fired her. Since then, she has gone to great
lengths to correct this error but has been unsuccessful. She was unemploved for over three
months, ilncluding over the year-end holidays, but recently accepted a new, lower-paid
position.

e A U.S. citizen and former captain in the U.S. Navy with 34 years of service and a history of
having maintained high security clearance was flagged by E-Verify as not eligible for
employment. It took him and his wife, an attorney, two months to resolve the discrepancy.”

e A U.S. citizen was hired for a job at a poultry company in Georgia but received a TNC notice.
The employee wanted to contest the TNC, but the company did not grant her time off to do so.
As a result, the employee had no time to contest the TNC and was fired.’

¢ Juan Carlos Ochoa became a citizen in 2000. When he was offered a job at a car dealership in
2008, his employer used E-Verify to verify his employment eligibility. The employer received
a TNC notice due to an error in SSA’s database; SSA did not have any record of Ochoa’s
naturalization. Upon receiving the notice, Ochoa’s emplover fired him, a violation of E-Verify
rules. Because he is out of work, he is late on his rent and his electricity has been shut off.
Though Ochoa has a U.S. passport, the local SSA office told him he must bring in his
naturalization certificate to prove his U.S. citizenship. Ochoa, however, lost his namralization
certificate years ago and will now have to pay close to $400 and wait up to ten months for a
replacement certificate.*
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¢ A naturalized U.S. citizen was hired by an Oregon telecommunications company but received
a TNC because SSA records did not accurately reflect his citizenship status. He successfully
contested the TNC at an SSA office, but the SSA representative did not correct his record.
E-Verify then automatically issued an FNC, at which point the employer is required to dismiss
the nonconfirmed worker. The employer did not immediately terminate the worker, however,
but ran another query in E-Verify and got another TNC. The employee went back to SSA, and
this time a representative updated his record but still failed to post the change to E-Verify.
Once again, the employee received an FNC. Finally, he called the Office of Special Counsel
for Immigration-Related Unfair Employment Practices (OSC), which called the SSA field
office to explain proper E-Verify procedures so that the employee could keep his job.’

e A U.S. citizen residing in Florida was terminated by a national department store chain as a
result of an erroneous E-Verify finding. The worker recently remarried and changed her
name. After she received the TNC notice, she attempted to resolve the matter directly with the
local SSA office and was informed by SSA that the matter was resolved. When she returned
to work, she was informed that the U.S. Dept. of Homeland Security (DHS) had directed the
company to terminate her employment and was told, “[Y]ou are suspected as a terrorist.””

e Francisco Romero, a U.S. citizen from Arizona, has been fired twice from jobs as a
construction worker after E-Verify failed to confirm his employment eligibility. He has been a
U.S. citizen since 1996, but in 2008 he spent months shuttling between SSA and human
resource offices trying to obtain confirmation that he is eligible to work. Romero was only
able to return to work after a community advocate took on his case and located the error that
was keeping him from being able to secure employment.’

e A l6-year-old U.S. citizen received a TNC because his mother’s maiden name was listed in
his SSA records but he used his father’s last name on his application. Instead of letting him
fill in the application with the correct name, the employer told his mother that his name would
have to be legally changed.8

¢ In December 2008, a U.S. citizen was hired by a sporting goods store in Mississippi. E-Verify
issued a TNC, but the store manager unlawfully told the worker not to contest the TNC. The
corporate office then fired her due to her failure to contest the TNC.’

» Ken Nagel, a restaurant owner in Phoenix, Arizona, expressed scorn regarding E-Verify after
he hired one of his daughters, a native-born U.S. citizen, and, upan feeding her information
into the system, received a nonconfirmation of her eligibility to be employed in the U.S."

¢ A U.S. citizen applied for a job at an Oklahoma City nursing home and was offered the
position. The job offer was rescinded, however, and the nursing home notified her that it had
decided to hire someone else. Later, it sent the worker a notice that she had received a TNC
and that, as a result, someone else had been hired."

e A U.S. citizen used the services of an employment services company in San Francisco,
California, to look for a job. After applying online, she was given an appointment and told
that there were a number of employers that would be interested in her based on her extensive
work history. The next day, the employment agency told her that she could not be offered a
Job because the agency could not verify her U.S. citizenship. The employment services
company was enrolled in E-Verify and received a TNC about the worker because the system
could not make a determination about her work authorization. The employment agency
violated E-Verify rules by refusing to give her a copy of the notice, though she requested one
in order to seek legal advice. The agency demanded that she sign the notice right away so it
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could destroy copies of her documents. When she refused, the employment agency told her
that it could not place her because she was ineligible to work in the U.S."

s A U.S. citizen with specialized engineering skills went to a staffing agency in Colorado and
obtained a high-paying job. He received an erroneous TNC, however, and, against program
rules, the agency did not allow him to continue working until he had corrected the error with
the SSA. After the error was corrected, the agency was unable to find a comparable job for the
employee. "

m Database errors incorrectly identify lawfully present immigrants and refugees as not
authorized for employment.

e A lawful permanent resident was hired by a Colorado children’s learning center, but she
received an erroneous TNC. She called DHS to contest the TNC, but DHS made no record of
her call. E-Verify then automatically issued a final nonconfirmation, and the employee was
fired. Shcl:4did not get her job back until she called OSC, which worked with DHS to correct
the error.

* An employment-authorized immigrant was hired by a laundry facility in Minneapolis,
Minnesota. When the employee’s name was entered into E-Verify, his employer received a
TNC because of an error in SSA’s database. The worker was able to resolve the issue with the
local SSA field office; however, when the employer reentered his information into the system,
the employer received an FNC. Although the employer wanted to keep the worker, under
E-Verify rules, the employer had to fire the worker or risk being found liable for violating
immigration laws."

¢ A Burmese refugee was hired at a job in Texas, but he received a TNC when his employer
entered an incorrect date of birth in E-Verify. The employer then wrongly suspended him
until he could resolve the TNC. In addition, the employer failed to provide him with the
referral letter advising him to contact DHS by phone, so the refugee visited a DHS office
instead. Once he got there, the office could not help him because he did not have the referral
letter with his case number. Finally, he contacted OSC for help, and OSC corrected the error
and arranged to reinstate the employee with full back pay.'®

¢ A refugee attempted to obtain a job with a Texas oil production company, but the company
unlawfully processed the refugee’s information through E-Verify before hiring him and
received a TNC. The refugee went to his local SSA office that same day and corrected the
problegn, but the company refused to resume the hiring process until the refugee contacted
OSC.

» A lawfully present immigrant worker was offered a job by a construction, fabrication, and
maintenance company in Texas. The employer was enrolled in E-Verify and received a TNC
about the worker. Violating program rules, the employer did not give the worker the
opportunity to contest the notice. Despite this, the worker went to the local SSA office and
received the appropriate confirmation that he was, in fact, authorized to work. Even with
clarification from SSA, the employer refused to take the worker back. The worker even
enlisted the help of an attorney, who sent a letter to the employer outlining its obligations
under E-Verify. The employer failed to respond."

FOR MORE INFORMATION, CONTACT
Tyler Moran, employment policy director | moran@niic.org | 208.333.1424
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' Facts gathered by NILC staff during the course of providing technical assistance to this Floridian.
beginning in mid-December, 2010,

* Account related at a Jan. 24, 2009. town hall meeting in Ashtabula. OH. sponsored by Building Unity in
the Community and billed as “Why We Need Comprehensive Immigration Reform.”

? Office of Special Counsel for Immigration-Related Unfair Employment Practices, Civil Rights Division,
U.S. Department of Justice (OSC), E-Verify Hotline Interventions, Feb. 5, 2009.

* Veronica Sanchez, “U.S. Citizen Claims He’s Victim of Employer Sanctions.” /2 News, Mar. 7. 2008.
http: img.azcentral.com/12news/news/articles/employersanctions03072008 . html.

SOSC.E- Verify Hotline Interventions, May 8, 2009.
® OSC, E-Verify Hotline Interventions, Sept. 2009, emphasis added.

" Kerry Howley, “Get in Line! Will Americans Have to Prove Their Right to Work Via an Error-plagued
Database?” Reason, Oct.1, 2008, p. 38.

20SC, E- Verify Hotline Interventions, Jan. 5, 2009.
° OSC, E-Verify Hotline Interventions, Jan. 9, 2008.

114

Ronald J. Hansen, “Economy Serves Up Unhappy Meal: Worst Lull in 2 Decades is Hurting Valley
Restaurateurs,” Arizona Republic, Mar. 3, 2008, www.azcentral.com/business/articles/0303biz-econ-
restaurants0303.html.

" osc, E-Verify Hotline Interventions, Dec. 17, 2007.

"*Technical assistance request call received by NILC in Dec. 2007.
Y OSC, E-Verify Hoiline Interventions, Sept. 11, 2007.

" OSC, E- Verify Hotline Interventions, July 14, 2008.

" Case described to NILC staff by Bruce Nestor of De Leon & Nestor, Minneapolis, Minnesota, in April
2008.

' 0SC, E- Verify Hotline Interventions, May 8, 2009.
" OSC, E-Verify Hotline Interventions, Dec. 4, 2008.
" Information provided to NILC by the Southern Poverty Law Center in Jan. 2008.

How Errors in E-Verify Databases Impact U.S. Citizens and Lawfully Present Immigrants | PAGE4 of 4






E-VERIFY

Why Mandatory Employer Participation Will Stall
Economic Growth and Job Creation

February 2010

mandatory electronic employment eligibility verification system will be part of any

comprehensive immigration reform bill, but requiring employers to participate in E-Verify'

without legalizing existing unauthorized workers would compound the already-severe

problems of a struggling economy by imposing new costs on employers, preventing qualified
workers (including U.S. citizens) from working, increasing unemployment, and depriving the government
of revenue. As of January 2010, slightly more than 184,000 employers were enrolled in E-Verify* —
representing only 2.5 percent of the approximately 7.4 million employers in the U.S. and accounting for
less than 12 percent of all new hires.> Mandatory E-Verify would drastically increase the burdens on the
system and on the economy.

m Mandatory participation in E-Verify will undercut economic recovery.

* According to the Congressional Budget Office (CBO), implementation of a mandatory program
(without legalizing the current undocumented population) would increase the number of employers and
workers who resort to the black market, outside of the tax system. This would decrease federal revenue
by more than $17.3 billion over ten years.*

e The Arizona Republic reported that a 2008 state law requiring businesses to use E-Verify has resulted
in workers and businesses moving off the books into the cash economy. This shift is depriving the
state of income-tax revenue at the same time the state is facing a $1.6 billion budget gap.’

* Apart from lost tax revenues, the CBO estimates that implementation of a mandatory E-Verify program
would cost $3 billion over 5 years and $6.1 billion over 10 years.’®

¢ According to the author of a Cato Institute report, tighter interior immigration enforcement —
including policies such as making E-Verify mandatory -—— would reduce U.S. “household welfare” by
$65 billion a year.”

* Imposing these costs on our federal government and U.S. households would be particularly unwise now
as our economy struggles with a $1.58 trillion deficit.® In 2009, the Treasury Dept.’s revenue was
down $138 billion from the previous year, the largest April-to-April decrease since at least 1981.°

= Mandatory participation in E-Verify will place burdens on all businesses, especially small ones.

¢ Small, family-owned businesses do not have the resources to meet the demands of an electronic
verification system. Because most such businesses do not have staff dedicated exclusively to personnel
matters, they will have to divert scarce management time to E-Verify’s training requirements and to
tracking verification records. Many farms and other small businesses do not have high-speed Internet
access, which E-Verify requires.

* The exact impact of E-Verify on small businesses is still unknown because employers currently
enrolled in E-Verify are not representative of all U.S. employers. Although 73 percent of businesses in
the U.S. have fewer than 10 employees, only 12 percent of E-Verify users are small businesses. !
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e According to the American Council on International Personnel (ACIP), the reason most employers
have not enrolled in E-Verify is not because they are hiring undocumented workers or shirking their
employment eligibility verification responsibilities, but because E-Verify enrollment is “not easy or
efficient.”’*

« One small business in Maryland has estimated that it would cost approximately $27,000 for the
company to use E-Verify for one year."

e According to a firm that prov1des financial analysis for private compames small, privately held
businesses will likely experience even more job losses in the near future.'* These already-struggling
businesses will face additional burdens and unanticipated problems if they are required to use E-Verify,
potentially harming their ability to create new jobs and revenue.

m Mandatory participation in E-Verify won’t cure current high unemployment rates and will likely
cause them to increase.

* Some policymakers have simplistically and falsely asserted that participation in E-Verify will decrease
unemployment because “there are almost as many illegal immigrants in the labor force as there are
unemployed workers.”"’

» But that’s not what the research shows. Unemployment rates among native-born workers are actually
lower in areas with higher levels of immigration because spending by immigrants stimulates the
economy and creates additional jobs. In fact there is no statistically significant relationship between
unemployment and recent immigration.'®

¢ Imposing mandatory E-Verify will exacerbate high unemployment rates. The Social Security

Administration (SSA) estimates that, if the system were mandatory, 3.6 million U.S. citizens and
lawful immigrants would either have to go to an SSA office to correct their records or lose their jobs."

¢ Deliberately doing something that will increase unemployment during a fragile economic recovery
defies common sense. In the period comprised by December 2009 and January 2010, the economy
shed 170,000 jobs because of economic anxjety.18 According to an economist for IHS Global Insight,
“Businesses are still very cautious. . . .”** Requiring employers to participate in E-Verify will
discourage hiring in a market already devastated by lay-offs.

m E-Verify continues to be compromised by database errors — and these errors result in unjust
firings, failure to hire qualified workers, delayed employment, and lost productivity.

* In Arizona, where use of E-Verify is mandatory, the “concern most frequently identified” is that
“tentative non-confirmation” notices, or “TNCs” (the notice employers receive when the federal
databases cannot confirm a worker’s employment eligibility), are “issued on work-authorized
individuals,” the U.S. Citizenship and Immigration Services Ombudsman found when it interviewed a
variety of employers there.”’

¢ Although the Dept. of Homeland Security (DHS), which administers E-Verify, claims that the error
rates are low, that is not what businesses report:
o A large multinational employer reported that 15 percent of queries it submitted to E-Venfy
resulted in a TNC.*

o MCL Enterprises, a company that owns 24 Burger King restaurants in Arizona, reported that over
14 percent of queries to E-Verify result in a TNC, and the rate for legal immigrant workers is 75

percent.”
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[

* Even using DHS’s conservative estimates, if E-Verify were to be made mandatory nationwide, at least
1.2 million workers (or about 25,000 per state) would lose their jobs if they didn’t correct their
records.”

* These rates could increase with a mandatory electronic employment verification system (EEVS),
because each time a system grows even ten times larger, serious new technical issues arise that were
not previously significant.”

m Mandatory participation in E-Verify will hurt U.S. workers — the very workers proponents of E-
Verify say they want to protect.

* Although required by law to do so, employers do not always notify workers of a TNC. Workers who
do not contest database errors lose their jobs.
o According to a 2009 DHS-commissioned study, 42 percent of workers report that they were not
informed by their employer of a TNC, resulting in the denial of their right to contest the finding
o A survey of 376 immigrant workers in Arizona found that 33.5 percent had been fired, apparently
after receiving an E-Verify TNC, but that none had been notified by employers that they had
received a TNC or given information to appeal the finding.*

* Against program rules, employers prohibited 22.4 percent_of workers for whom they had received a
TNC from working; 17 percent_of employers restricted such workers’ work assignments; and 15
percent of employers delayed job training for such workers.”’

* Qualified workers face significant burdens when they receive a TNC:

o 49.5 percent of workers with TNCs lost partial or complete days at work as they attempted to
resolve the issue, and 14 percent lost more than 2 days of work.?®

o Challenging a TNC at a local SSA office may take more than one trip, and in 2009, the waiting
times for SSA office visits were 61 percent longer than they were in 2002.%

o The number of people who leave SSA field offices without receiving service also is increasing. In
2009, 8.4 percent of people seeking services at SSA offices left them without receiving service.
But for many individual field offices, the rate of people leaving the office without having received
service is much higher. For example, in 2009, 33.7 percent of individuals seeking help at the
North Las Vegas SSA field office left it without receiving service.*

o At least 57 percent of employers using E-Verify violate the program’s rules by using it to
prescreen workers, evidence indicates.”! And it took workers who were prescreened and not
offered a job at least three weeks to find other employment.*

m Mandatory participation in E-Verify would reduce employer compliance with program rules.

* According to a DHS-commissioned study, employer noncompliance with the program’s rules is already
extremely high. For example, over 66 percent of employers took adverse actions against workers
receiving a TNC.*

¢ Current E-Verify users are disproportionately large businesses and federal contractors, and most users
that have enrolled in the system have chosen to do so on a voluntary basis — all factors that make them
more likely than a “typical” U.S. employer to approve of the system and use it successfully. Employer
complaints, noncompliance with program rules, and error rates would all likely increase if all
employers were required to use the system.

Arizona employers are less compliant with E-Verify procedures than other E-Verify employers.** The
likely reason is that, unlike most E-Verify users, most Arizona employers did not volunteer to use the

program.
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FOR MORE INFORMATION, CONTACT
Tyler Moran, policy director | moran@nilc.org | 208.333.1424

! For more information about E-Verify, see Facts About E-Verify (NILC, Oct. 2009),

www nilc org/immsemplymnt/ircaempverif/e-verify-facts-about-2009-10.pdf.

% See the Dept. of Homeland Security’s “E-Verify” webpage, www.dhs. cov/files/programs/ec 1185221678150 shtm
(last visited Feb. 10. 2010).

* Findings of the Web-Based E-Verify Program Fvaluation (Westat, Dec. 2009), www. uscis.gov/USCIS/E-Verify/E-
Verify/Final%20E-Verify%20Report%2012-16-09_2 pdf, p. xxxii.

* Letter to Chairman John Conyers, Chair, Committee on the Judiciary, U.S. House of Representatives, from Peter
Orszag, Director, Congressional Budget Office, Apr. 4, 2008, www.cbo gov/fipdocs/91xx/doc9100/hr40881tr.pdf.

* Daniel Gonzalez, “Illegal Workers Manage to Skirt Ariz. Employer-Sanctions Law: Borrowed Identities, Cash Pay
Fuel an Underground Economy,” The Arizona Republic, Nov. 30, 2008.

¢ Congressional Budget Office Cost Estimate: Senate Amendment 1150 to S. 1348, the Comprehensive Immigration
Reform Act of 2007, www.cbo.gov/ftpdocs/81:xx¢/doc8179/SA 1150 Juned.pdf, pp. 31, 33.

7 Peter Dixon and Maureen T. Rimmer, Restriction or Legalization?: Measuring the Economic Benefits of
Immigration Reform (Cato Institute, Aug. 13, 2009), www.cato org/pubs/ipa/tpa-040.pdf. Household welfare is
measured by the amount of goods and services that can be consumed by U.S. households and by the U.S.
government on behalf of U.S. households, according to Dixon (explanation provided to Tyler Moran via email, Feb.
14, 2010). The report states that household welfare would be reduced by .45 percent; Dixon calculated that this
would translate into $65 billion and provided this figure to Moran via the same email message.

8 Peter R. Orszag, “Mid-Session Review,” White House Office of Management and Budget blog, Aug. 25, 2009,
www. whitehouse. gov/omb/blog/09/08/25/Mid-SessionReview/. Orszag is director of the OMB.

® Kerry Lynch, “Tax Revenue Plummets” (American Institute for Economic Research, May 20, 2009),

www aier.org/research/briefs/1488-tax-revenue-plummets.

10« S. Pays the Price for Absence of National Immigration Law,” INQUIRER.NET, Apr. 10, 2008,
http.//globalnation.inquirer net/news/news/view/20080410-129490/US-Pays-the-Price-for-Absence-of-National-
Immigration-Law.

" Westat, supra note 3, p. 64.

12 American Council on International Personnel, “Comments on Proposed Rule Published at 73 Fed. Reg. 33374
(June 12, 2008),” Aug. 11, 2008, emphasis added.

13 Chamber of Commerce of the USA v. Chertoff, No. 08-cv-3444-AW (D.Md.).

4 Matthew Scott, “Downturn Forcing Private Companies into Cost Cutting, Layoffs” (AoL Small Business, Dec.
24, 2009), http://smallbusiness.aol.comy/article/ a/downturn-forcing-private-companies-
into/20091221232209990001. .

15 Letter to U.S. House of Representatives Democratic colleagues from Lamar Smith, Feb. 4, 2010.

18 Immigration and Native-Born Unemployment Across Racial/Ethnic Groups: Untying the Knot (Part II of II),
{produced for the Immigration Policy Center by Rob Paral and Associates, May 2009),

www. immigrationpolicy org/sites/default/files/docs/Part%202%20-
%20Unemployment%20Race%20Disconnect%2005-19-09.pdf, pp. 3-5.

7 Transcript from Hearing on Employment Eligibility Verification Systems (Subcommittee on Social Security,
Committee on Ways and Means, U.S. House of Representatives, June 7, 2007).

¥ Peter S. Goodman, “Labor Market Shows Signs of Rebirth in New Data,” New York Times, Feb. 5, 2010,
www.nytimes com/2010/02/06/business/economy/06jobs htm]. This article says that the economy lost 150,000 jobs
in Dec. and 20,000 in Jan.

1% “Unemployment Rate Falls to 9.7%; 20,000 Jobs Lost,” Unemployment Benefits in the United States of America
blog, www unemploymentbenefitsusa com/2010/02/05/unemployment-rate-falls-t0-9-7-20000-jobs-lost/.
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* Observations on the E-Verify Experience in Arizona & Recommended Customer Service Enhancements (Office of
the Citizenship and Immigration Services Ombudsman, U.S. Dept. of Homeland Security, Dec. 22, 2008),

www. dhs. cov/xlibrary/assets/cisomb_everify_recommendation_2008-12-22 pdf, emphasis added.

I American Council on International Personnel, Comments on Proposed Rule Published at 73 Fed. Reg. 33374
(June 12, 2008), Aug. 11, 2008.

* Mitchell C. Laird, Testimony Before the Subcommittee on Social Security, Committee on Ways and Means,
House of Representatives: “Employment Eligibility Verification Systems (EEVS) and the Potential Impacts on the
Social Security Administration’s (SSA’s) Ability to Serve Retirees, People with Disabilities, and Workers” MCL
Enterprises, Inc., May 6, 2008), http://waysandmeans house. gov/media/pdf/1 1 0/larid.pdf .
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currently about 154,287,000 million workers in the U.S. The 1.2 million figure was arrived at by multiplying these
two numbers.

2 Peter Neumann, “Security and Privacy in the Employment Eligibility Verification System (EEVS) and Related
Systems,” Testimony Before the Subcommittee on Social Security of the House Committee on Ways and Means,
June 7, 2007, http://wavsandmeans house gov/hearings. asp?formmode=view&id=6099.

» Westat, supra note 3, pp. 154, 199.

% Caroline Isaacs, Sanctioning Arizona: The Hidden Impacts of Arizona’s Employer Sanctions Law (Washington,
DC: American Friends Service Committee, 2009), www.afsc.org/tucson/ht/a/GetDocumentAction/i/ 74700,

7 Westat, supra note 3, pp. 157, 204,
*® Westat, supra note 3, p. 204,
% Richard Warsinskey, Immediate Past President, National Council of Social Security Management Associations,
Testimony Before the U.S. House Committee on Ways and Means, March 24, 2009,
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Written Statement of Tyler Moran
Policy Director, National Immigration Law Center
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Hearing on: "E-Verify- Preserving Jobs for American Workers"
February 10, 2011

The National Immigration Law Center (NILC) is a nonpartisan national legal advocacy organization that
works to advance and promote the rights of low-income immigrants and their family members. Since its
inception in 1979, NILC has earned a national reputation as a leading expert on the intersection of
tmmigration law and the employment rights of low-income immigrants. NILC’s extensive knowledge of
the complex interplay between immigrants® legal status and their rights under U.S. employment laws is an
important resource for immigrant rights coalitions and community groups, as well as national advocacy
groups, policymakers, attorneys and legal aid groups, workers’ rights advocates, labor unions,
government agencies, and the media. NILC has analyzed and advocated for improvements of E-Verify
since it was first implemented in 1997 as the Basic Pilot program, and has extensive experience assisting
immigrant advocates, attorneys, unions and other worker advocates in responding to problems with the
program as it affects workers — immigrants and U.S.-born alike.

Overview

Making BE-Verify mandatory without broader reform to our immigration system will drive down the
wages and working conditions of a// workers. Expanding the program is not the key to ending the
employment of unauthorized workers. E-Verify—and any immigration enforcement-only policy—will
not address the economic incentive that employers have to hire undocumented workers. Expanding E-
Verify will also have severe repercussions for our economy and workforce.

Mandatory E-Verify has been part of every immigration reform bill since 2005, and NILC has worked on
a bi-partisan basis to craft proposals that ensure due process and privacy protections for all workers. :
The key to every effort, however, has been to pair E-Verify with a path to legal status for undocumented
immigrants, Mandatory E-Verify without creating a fully legal labor force will set the program up for
failure and exacerbate our current economic challenges. The unintended consequences of implementing
the program will be grave, sending more workers and jobs into the underground economy, while other
jobs go overseas. States, localities, and the federal government will lose out on tax revenue, and
unscrupulous employers will have more tools to coerce and control workers. Instead of layering this
program on top of a broken immigration system, we need to fix the system and ensure that «// workers
are protected.

NILC believes the key to good jobs for all workers is (1) reforming our immigration laws in a
comprehensive and realistic way, that also includes strengthening our labor, employment, and civil rights
laws, and (2) vigorously enforcing these laws. Protecting the rights of all workers in this way will
strengthen our economy. Mandatory E-Verify will do the opposite.

' See, for example, Electronic Employment Verification Systems and Comprehensive Immigration Reform
Legislative Priorities (NILC, April 2007), http:/www.nilc.orgimmsemplymntcir/eevs legpriorities_2007-04-
01.pdf.




E-Verify will not change the fact that undocumented workers are a core part of the U.S. economy

There are currently 8 million undocumented workers in the country representing 5.2 percent of the U.S.
labor force.” Our economy is highly dependent upon low-wage, low-skill labor provided by
undocumented workers and our country would face significant economic consequences if undocumented
workers were to suddenly leave the workforce. For example, California, Texas and New Jersey account
for approximately 25 percent of U.S. Gross Domestic Product. In those states, undocumented immigrants
account for about 9 percent of the work force. Removing undocumented workers from these states—
virtually overnight—from the above ground workforce would “deal a staggering blow” to one quarter of
the U.S. economy.’

U.S. workers in certain industries would be particularly affected. Between 50 and 75 percent of the U.S.
agricultural labor force is comprised of unauthorized workers.* If these workers left the industry, it would
increase production costs and prices and result in the mass off-shoring of millions of U.S. jobs. The U.S.
Department of Agriculture reports that for every on-farm job there are about 3.1 “upstream” and
“downstream” jobs in America—jobs that support and are created by the growing of agricultural
products.” The vast majority of these complementary jobs are held by U.S. workers, who would also face
unemployment if on-farm jobs are eliminated or moved out of the country. In other words, for each
undocumented farm worker we deport, we are essentially deporting the jobs of three American workers.

Throughout American history, immigrants have been scapegoated in tough economic times as taking jobs
away from American workers. And while it’s popular—even easy—-to blame immigrants, the facts
indicate a different reality. With unemployment hovering at 9 percent, and industries like construction
facing a 20 percent unemployment rate,’ people are frustrated and are looking for someone to blame. But
there is no statistically significant relationship between unemployment and recent immigration.” In fact,
unemployment rates among native-born workers are actually lower in areas with higher levels of
immigration, because spending by immigrants stimulates the economy and creates additional jobs.

Policymakers have asserted that if we deport all undocumented workers that we can simply move
Americans into those jobs. ® But this oversimplification fails to grasp a general understanding of the labor
market. Immigrants and native-born workers with similar educational attainment and experience possess
unique skills that lead them to specialize in different occupations. Bottom line — immigrant workers and
native-born workers are “imperfect substitutes.””

? Jeffrey Passell and D’Vera Cohn, Unauthorized Immigrant Population: National and State Trends, 2010 (Pew
Hispanic Center, Feb. 1, 2011), http://pewhispanic.org/files/reports/133.pdf, pp. 17.

*Lee Hockstader, “Illegal Immigrants: Here to Stay,” The Washington Post, Feb. 1, 2011,
http:/voices.washingtonpost.com/postpartisan/2011/02/illegal_immigrants_here_to_sta.html.

4 Dan Zak, “Stephen Colbert, in GOP Pundit Character, Testifies on Immigration in D.C.,” The Washington Post,
Sept. 25, 2010, www.washingtonpost.com/wp-dyn/content/article/2010/09/24/AR2010092402734 htiml.

® Dan Griswold, ICE Worksite Enforcement — Up to the Job?: T: estimony Before the Subcommittee on Immigration
Policy and Enforcement, Committee on the Judiciary, U.S. House of Representatives (Cato Institute, Jan. 26, 2011),
www cato.org/pub_display.php?pub 1d=12730.

® The Construction Industry in 201 (Aronson Blogs, Jan. 11, 2011), http:/. www.aronsonblogs.com/cisg/?p=76.

" Immigration and Native-Born Unemployment Across Racial/Ethnic Groups: Untying the Knot, Part [l of I
(Immigration Policy Center, Rob Paral and Associates, May 2009),
www.immigrationpolicy.org/sites/default/files/docs/Part%202%20-
2%20Unemployment%20Race%20Disconnect%2005-19-09.pdf, pp. 3-3.

¥ Letter to U.S. House of Representatives Democratic colleagues from Lamar Smith, Feb. 4, 2010.

® Giovanni Peri and Chad Sparber, Task Specialization, Immigration and Wages (University of California, Davis and
NBER and Colgate University, Jan. 2009),

hitp://www.econ.ucdavis.edu/faculty/gperi/publications/pert_sparber main_appendix_final.pdf, p. 2.




Making E-Verify mandatory will have a devastating impact on our economy.

Undocumented workers are not going to leave the country simply because Congress makes it harder for
them to work here. It is clear that undocumented immigrants fill a niche in our economy and are here to
stay, despite imposition of a verification system. And because these workers are a central part of our
economy, employers will use any means necessary to keep them, including moving into the underground
economy, misclassifying workers as independent contractors, and simply not participating in any
employment verification system."” In analyzing a 2008 bill that would have made E-Verify mandatory
(without also providing a way for unauthorized workers to become work-authorized) the Congressional
Budget Office (CBO) found that it would decrease federal revenue by more than $17.3 billion over ten
years——because it would increase the number of employers and workers who resort to the black market,

outside of the tax system.''

Arizona, the first state to make E-Verify mandatory for all employers in 2008, provides a window into the
economic consequences of implementing the program with undocumented workers in the labor force. In
2008, the first year the law was in effect, income tax collection dropped 13 percent from the year before.
Sales taxes, however, only dropped by 2.5 percent for food and 6.8 percent for clothing. The conclusion
was that workers weren’t paying income taxes, but were still eaming money to spend—meaning that the
underground economy was growing. "2 This loss in tax revenue was happening at a time when the state

was facing a $3 billion budget gap.

Employers who don’t move into the underground economy may simply not use or misuse the system
because they want to keep their workforce. Though Arizona employers made 1.3 million new hires in the
fiscal year that ended in September 2009 and were required by state law to check all of them via E-Verify,
they actually checked only 730,000 of them—or slightly more than half.”® U.S. Immigration and
Customs Enforcement (ICE) officials also report that unscrupulous employers in Arizona have learned
that E-Verify’s photo-matching tool (which is used to confirm workers’ identities through a photo
comparison) accepts only two documents, and therefore they ask employees whom they suspect are not
work-authorized to provide some other identity document that the photo-matching tool does not accept. H

Mandatory E-Verify will lower wages and working conditions for all workers

E-Verify will not create jobs for American workers. In fact, without creating a fully legal workforce, it
will simply force undocumented workers into the underground economy because the economic incentive
for businesses to keep immigrant workers far exceeds the cost of complying with immigration, labor, or

1" See Jim McTague, “The Underground Economy: Illegal Immigrants and Others Working Off the Books Cost the
U.S. Hundreds of Billions of Dollars in Unpaid Taxes,” The Wall Street Journal Classroom Edition, April 2005,
http://wsjclassroom.comvarchive/05apr/econ_underground.htm; Lora Jo Foo, The Vulnerable and Exploitable
Immigrant Workforce and the Need for Strengthening Worker Protective Legislation (Yale Law Journal, 103 Yale
L.J. 2179, May 1994), www.wiego.org/papers/FoolmmigrantWorkers.pdf.

" Letter to Rep. John Conyers, Chair, Committee on the Judiciary, U.S. House of Representatives, from Peter
Orszag, Director, Congressional Budget Office, Apr. 4, 2008, www.cbho.gov/ftpdocs/91xx/doc9100/hr40881tr. pdf.

" Daniel Gonzalez, “lllegal Workers Manage to Skirt Arizona Employer-Sanctions Law: Borrowed Identities, Cash
Pay Fuel an Underground Economy,” The Arizona Republic, Nov. 30, 2008.

" Jahna Berry, “Most Arizona Employers Aren’t Using E-Verify,” The Arizona Republic. July 28, 2010,
www.azcentral.com/arizonarepublic/news/articles/2010/07/28/20100728arizona-emplovers-ignoring-¢-verify. htil.
" Richard M. Stana, Report to the Subcommittee on Social Security, Committee on Ways and Means, U.S. House of
Representatives: Employment Verification, Federal Agencies Have Taken Steps to Improve E-Verify, but Significant
Challenges Remain (Government Accountability Office, Dec. 2010, GAO-11-146),

wwiw, gao.gov/inew.items/dl 1146 pdf, p. 22.




employment laws."”

Sometimes, fact mirrors fiction. For workers in the underground economy, the working

conditions are abysmal and akin to those in the early 20th century novel The Jungle. By moving
underground, lawbreaking flourishes and there is a paraliel labor system created where there is no
overtime, no breaks, underpayment of wages, and unsafe working conditions. And when workers are off
the books. they are stripped of the “entire package of social insurance programs that helped lay the basis
for a broad middle class in the country,” including workers’ compensation, Social Security, minimum
wage, and paid time off. o

As history has shown, a large underground economy hurts the above-ground workforces as well,
American workers have to compete against easily-exploited undocumented workers who are forced to
accept lower wages and substandard working conditions in order. to remain employed. When some
workers are easy to exploit, the conditions of all workers suffer because of “race to the bottom”
competition and because opportunities for collective action by workers are undermined. "’

E-Verify error rates will cause American workers to lose their jobs

While the much-discussed E-Verify error rates have improved since the program was implemented in
1997, there is still significant cause for concern. In its current form, 97.4 percent of workers are
immediately confirmed as work authorized. ' As a statistic, this may sound accurate, but the actual
numbers of workers affected is concerning—particularly when national unemployment hovers at 9
percent and so many Americans are looking for work. We can’t afford to have one person denied
employment because of government error.

Using Westat’s statistical model, approximately 0 .8 percent of tentative nonconfirmations — or TNCs —

are issued in error.'’ Since there were 16 million E-Verify queries by employers in fiscal year 2010,
128,000 workers had to go to a government agency to fix a database error or lose their jobs.”’ Of the 0.8

'S See, for example, Jenny Schulz, Grappling with a Meaty Issue: IIRIRA’s Effect on Immigrants in the Meatpacking
Industry (Gender Race & Just. 137, 145-46, 1998) and Stephanie E. Tanger, Enforcing Corporate Responsibility for
Violations of Workplace Immigration Laws: The Case of Meatpacking (Harvard Latino Law Review, Vol. 9, 2006),
htip://www.law.harvard.edu/students/orgs/llr/volY/tanger.pdf.

' James A. Parrot, 7. estimony Before the New York State Senate Standing Commiitee on Labor: Public Hearing on
Employee Misclassification in New York's Underground Economy (Fiscal Policy Institutes, Jan. 13, 2010),
http://www.fiscalpolicy.org/FPI_Testimony_MisclassificationStateSenate. pdf.

"7 See, for example., Amy M. Traub, Principles for an Immigration Policy to Strengthen & Expand the American
Middle Class: 2007 Edition (Drum Major Institute for Public Policy, 2007), available at
http://drummajorinstitute.org/immigration/; Jennifer Gordon, Testimony before the Subcommittee on Immigration,
Border Security, and Claims, Committee on the Judiciary, U.S. House of Representatives (Fordham University
School of Law, June 21, 2005).

'8 See Stana, supra note 14.
' Employers receive a “tentative nonconfirmation” notice-or TNC-from either SSA or DHS when the agencies are

unable to automatically confirm a worker’s employment eligibility. A “tentative nonconfirmation” notice is not an
indication of an immigration violation, and workers have the right to contest the finding with the appropriate agency.
For erroneous TNC rate, see Findings of the Web-Based E-Verify Program Evaluation (Westat, Dec. 2009),

www uscis, gov/USCIS/E-Vertfy/E-Verify/Final %20E-Verify% 20Report®2012-16-09 2.pdf, p. 117.

** There were approximately 16 million E-Verify queries in fiscal year 2010. See E-Verify Gets High Marks from
Emplovers in Customer Satisfaction Survey (U.S. Citizenship and Immigration Services, Jan. 18, 2011),

Www. uscis. gov/portal/site/uscis/menuitem. 5af9bb9 59193 5e6616 14176543 f6d ] a/?venextoid=abadb46adbadd210Ve
nVCMI00000082ca60aRCRD& vgnextchannel=a2ddod26d1 7df110VenVOM 10000047181 90aRCRD.
Approximately 0.8 percent of work-authorized individuals receive a TNC in error. See Westat, supra note 19. The
128,000 figure was arrived at by multiplying these two numbers.




percent of workers who received a TNC in error, 0.3 percent’’ were able to correct the issue and keep
their job—meaning 0.5 percent of all workers receive a final nonconfirmation in error. A final
nonconfirmation obligates the employer to fire the worker or risk being liable for immigration
violations.” This means that in fiscal year 2010 approximately 80,000 workers likely received erroneous
findings from the system and may have lost their jobs as a result.”

For example -

o A U.S. citizen born in Florida was hirved for a good-paying telecommunications position in
October 2010. Afier hire, she was run through E-Verify and received a TNC. Her employer
did not sit down with her to explain to her what a TNC means, nor to explain any of her
rights. The worker went to her local SSA office and to try and resolve the situation, but due to
agency paperwork errors, she could not resolve the issues. She tried to communicate this to
the employer, but she ultimately received an FNC and was fired. After her termination, she
has gone to great lengths to try and correct this error, but has been unable to do so. She was
unemployed for over 3 months, including over the Christmas holiday, but recently accepted a
new lower-paid position.‘w

o A U.S. citizen and former captain in the U.S. Navy with 34 years of service and a history of
having maintained high security clearance was flagged by E-Verify as not eligible for
employment. It took him and his wife, an attorney, two months to resolve the discrepancy.”

o A U.S. citizen applied for a position with a temporary agency in California, only to be turned
away because E-Verify was unable to confirm her work authorization. The employer did not
advise her of her right to contest the finding and violated the law by asking her to show
additional documents. She was unemployed for over four months without health insurance
and was diagnosed with a serious illness during that time.”

If use of E-Verify were to become mandatory, using Westat’s statistical model, about 1.2 million
workers would have to contact a government agency or risk losing their jobs®” and about 770,000

! Statistics and Reports (U.S. Citizenship and Immigration Services, Feb. 4, 2011),

http:/www . uscis.gov/portal/site/uscis/menuitem.ebl d4c2a3eSh9ac89243coa7543f6d 1 a//venextoid=7¢579589¢cdh76
210VenVCM100000b92ca60aRCRD & venextchannel =7¢579589¢db76210VenVOM100000b92ca60aRCRD.

= 8 USC §1324a note.

** There were approximately 16 million E-Verify queries in fiscal year 2010. See U.S. Citizenship and Immigration
Services supra note 20. Approximately 0.5 percent of work-authorized individuals receive a final nonconfirmation
in error. (0.8 percent receive an erroneous TNC, and 0.3 percent are able to correct their TNC. This results in 0.5
percent of individuals receiving an erroneous TNC that could not be corrected and therefore became an erroneous
final nonconfirmation.) The 80,000 figure was arrived at by multiplying these two numbers.

~* Jessica St. Fleur, Written Statement for the House Committee on the Judiciary, Subcommittee on Immigration
Policy und Enforcement: Hearing on E-Verify — Preserving Jobs for American Workers, Feb. 10, 201 1.

> Account related at a Jan. 24, 2009, town hall meeting in Ashtabula, OH. sponsored by Building Unity in the
Community and billed as “Why We Need Comprehensive Immigration Reform.”

“® Summary of charge filed with the Dept. of Justice Office of Special Counsel for Immigration-Related Unfair
Employment Practices in 2008.

7 About 0.8 percent of workers receive an erroneous tentative nonconfirmation, or “TNC.” Westat, supra note 19,
p. 117. There are currently about 154,287,000 million workers in the U.S. The 1.2 million figure was arrived at by

multiplying these two numbers.




workers would likely lose their jobs.”® These numbers, however, are likely underestimates. As
discussed above, Westat uses a statistical model to determine error rates versus actual experiences of
employers. Employers that audit their own E-Verify data report higher error rates than federal
government estimates. For example, when Los Angeles County audited its use of E-Verify for county
workers, it found that 2.0 to 2.7 percent of its E-Verify findings from the Social Security
Administration (SSA) were erroneous in 2008-09.%°

Mandatory E-Verify for all workers: estimated error rates

Source of estimate Erroneous TNC rate | # of workers affected
2009 Westat report 0.8% 1.2 million

2008 Intel corporation data3 12% 18.5 million
2008-2009 LA County data 2.0%-2.7% 3 million - 4.1 million

The error rates affect all workers, but Westat found that they have a discriminatory impact on lawful
foreign-born workers. Westat’s 2009 report found the erroneous TNC rate for foreign-born workers was
20 times higher than that of U.S.-born workers.®' As described in the section below, receipt of an
erroneous TNC puts an enormous burden on the worker and can result in loss of wages to challenge the
error, adverse action by employers, and loss of employment. The impact of having to fix government
database errors is significant. In fact, GAO called it “formidable.”>*

When workers receive a TNC notice, they often have to take unpaid time off from work to follow up with
SSA, which may take more than one trip. In fiscal year 2009, 22 percent of workers spent more than $50
to correct database errors and 13 percent spent more than $100.” Challenging a TNC at a local SSA
office may take more than one trip, and in 2009, the waiting times for SSA office visits were 61 percent
longer than they were in 2002. During the period March 1, 2009 through April 30, 2010, about 3.1
million visitors waited more than 1 hour for service, and of those visitors, over 330,000 waited more than
2 hours Further in fiscal year 2009, about 3.3 million visitors left a field office without receiving
service.”* American Council on International Personnel members report that corrections at SSA usually
take in excess of 90 days, and that employees must wait four or more hours per trip, with repeated trips to
SSA frequently required to get their records corrected.*

** Approximately 0.5 percent of work-authorized individuals receive a final nonconfirmation in error. See note 23,
supra. There are currently 154,287,000 million workers in the U.S. The 771,435 figure was arrived at by
multlplymg 154,287,000 million by the 0.5 erroneous final nonconfirmation rate.
“ Marc Rosenblum, E- Verify: Strengths, Weaknesses, and Proposals for Reform (Migration Policy Institute, Feb.
2011), http/www.migrationpolicy.org/pubs/E-Verify-Insight.pdf.
* Intel Corporation, “Comments on Proposed Employment Eligibility Regulations Implementing Executive Order
12989 (as amended),” Aug. 8, 2008.
I Westat supra note 19, p. xxxv.
= Stana, supra note 14, p. 34.
* Westat supra note 19, pp. 203-204
* Customer Waiting Times in the Social Security Administration’s Field Offices (Social Security Administration
Office of the Inspector General, Oct. 2010), http://www.socialsecurity.2ovioig/ ADOBEPDF/A-04-10-1 1034.pdf, p.
3.

* American Council on International Personnel, “Comments on Proposed Rule Published at 73 Fed. Reg. 33374
(June 12, 2008).” August 11, 2008.




E-Verify will undermine businesses ability to create new jobs

Federal Reserve officials stated in December 2010 that progress toward cutting unemployment remained
~disappointingly slow”* and that “it would take four to five more years for the job market to normalize
fully.”*” According to Tom Donohue, president and CEO of the U.S. Chamber of Commerce,
government regulation is a primary barrier to businesses ability to grow jobs and businesses are already
struggling with a “tsunami” of regulations that are “depriving our economic system of the needed oxygen
to grow and expand.”*® Businesses need to hire U.S. workers to grow the economy. If businesses are
forced to divert scarce resources to implementing and maintaining E-Verify, it will take away from their
ability to create new jobs and revenue.

The biggest impact of making E-Verify mandatory will be on small businesses that employ over 50
percent of the U.S. workforce and have generated 64 percent of net new jobs over the last 15 years.”
Most small businesses in the country are not enrolled in E-Verify and current users are predominately
large corporations.*’ In a survey of employers who currently do not use E-Verify, 25 percent of small
employers said that they were not enrolled due to lack of resources and 10 percent said that they lacked a
computer with an Internet connection or had a slow connection.*' The fiscal impact on small businesses
using E-Verify is significant. According to data compiled by Bloomberg, if use of E-Verify were
mandatory in fiscal year 2010, it would have cost small businesses $2.6 billion. * These costs handicap
their ability to hire new workers.

The following quotes from small business owners highlight the concerns with mandatory use of E-Verify:

o Arizona small business owner Mike Castillo states that “the program isn't user-friendly for
small-business owners.” He recently tried to hire a part-time worker, but a technical glitch that
took days to fix made it difficult. “If you don’t have the luxury of a human-resources staff, k-
Verify takes time away from your core business,” he said *

e One small business in Maryland has estimated that it would cost approximately $27,000 for the
company to use E-Verify for one year,” thereby handicapping the owner’s ability to hire new
workers.

e One employer in a national focus group noted, “There are many small employers that still exist
without any type of computers in use—forcing them to purchase a computer and pay for monthly
Internet charges could be a hardship.””

3 Courtney Schlisserman, “Employers in 2010 Announced Fewest U.S. Job Cuts in 13 Years,” Bloomberg, Jan 5,
2011, www.bloomberg.com/news/2011-01-05/employers-in-2010-announced-fewest-u-s-job-cuts-in-13-vears.html.
37 Scott Lanman, “Bernanke Sees Slow Drop in Unemployment Amid Recovery,” Bloomberg, Jan. 7, 2011,
www.bloomberg.com/mews/2011-01-07/bernanke-sees-slow-drop-in-joblessness-even-with-growth-pickup.html,
emphasis added.

* Thomas Donohue, The Regulatory Tsunami: How a Tidal Wave of Regulations Is Drowning America (U.S.
Chamber of Commerce, Oct. 7, 2010), www.uschamber.com/press/speeches/201 O/regulatory-tsunami-how-tidal-
wave-regulations-drowning-america, emphasis added.

¥ How Important are Small Businesses to the U.S. Economy? (U.S. Small Business Association, Office of
Advocacy), http://www.sha.gov/advocacy/7495/8420.

* Although 89 percent of businesses in the U.S. are small employers (with 2-14 employees), only 8 percent of E-
Verify users are small businesses. See The Practices and Opinions of Employers Who Do Not Participate in E-
Verify (Westat, Dec. 2010), http:/swww.uscis.gov/USCIS/Resources/Reports/E-Verify/e-verify-non-user-dec-
2010.pdf, p. 29,

M Id p. 25.

* Jason Arvello. ““Free’ E-Verify May Cost Small Businesses $2.6 billion: Insight,” Bloomberg, Jan. 28,2011,

# See Berry, supra note 13.

* Chamber of Commerce of the USA v. Chertoff, No. 08-CV-3444-AW (D.Md.).

* See Westat supra note 40, p. 40.




* [ncommenting on a Florida bill to require all emplovers to use E-Verify, Rick Roth, owner of
Roth Farms, said that the policy would “bankrupt farmers.”"

Small businesses create two out of every three new jobs each year.”’ At a time when we need these
businesses to grow and hire new workers, it is critical that they are not mandated with additional
requirements like E-Verify that divert resources.

Employer misuse will increase if E-Verify is made mandatory

Employer non-compliance with E-Verify rules directly impacts job stability and job quality. Employer
noncompliance with the program’s rules is extremely h1gh For example, over 66 percent of employers
took adverse actions against workers receiving a TNC.* Actions include prohibiting workers for whom
they had received a TNC from working; restricting such workers’ work assignments; and delaying JOb
training for such workers.* And, at least 57 percent of employers using E-Verify violate the program’s
rules by using it to prescreen workers.”” When workers are prescreened and not offered a job, it took
them at least three weeks to find other employment.’!

Although required by law to do so, employers do not always notify workers of a TNC. Workers who do
not contest database errors lose their jobs. In fiscal year 2009, 42 percent of workers report that they were
not informed by their employer of a TNC, resulting in the denial of their right to contest the finding.”> A
survey of 376 immigrant workers in Arizona found that 33.5 percent had been fired, apparently after
receiving an E-Verify TNC, but that none had been notified by employers that they had received a TNC
or given information to appeal the finding.”

It is anticipated that employer misuse will only increase in a mandatory system. Current E-Verify users
are disproportionately large businesses and federal contractors, and most users that have enrolled in the
system have chosen to do so on a voluntary basis — all factors that make them more likely than a
“typical” U.S. employer to approve of the system and use it successfully. Noncompliance with program
rules would almost certainly increase if all employers were required to use the system. In Arizona, the
first state to make E- Venfy mandatory, employers are less compliant_with E-Verify procedures than other
E-Verify employers.’* The likely reason is that, unlike most E- Verity users, most Arizona employers did
not volunteer to use the program.

The real solution to improving our economy and strengthening American jobs

Making E-Verify mandatory for all employers will not create jobs and will result in poorer working
conditions and the loss of jobs for American workers. At minimum, for expansion of E-Verify to be
considered, the following steps must be taken —

% John Lantigua, “Big foes await gun, E-Verify bills,” The Palm Beach Post, Jan. 22, 2011,
http:/swww.palmbeachpost.com/news/big-foes-await-gun-e-verify-bitls-1203265 html
*7 See Small Business Association, supra note 39.
* Westat supra note 19, p. 157. Thirty-seven percent of employers self-reported that they took adverse actions
against workers receiving a TNC, and workers reported that an additional 29 percent of employers took adverse
acnon against them, with a total of over 66 percent of employers take adverse action.

“ Westat, supra note 19, pp. 157, 204,
" 1d. at 149
> 1d. at 140
 [d. at pp. 154, 199
> Caroline Isaacs, Sanctioning Arizona: The Hidden Impacts of Arizona’s Employer Sanctions Law (Washington.
DC American Friends Service Comrmittee, 2009), www.afsc.org/tucson/ht/a/Get DocumentAction/i/74700.

" Westat, supra note 19, p. 237.




1. Reform our immigration system to provide a path to citizenship for the current
undocumented population. Any mandatory E-Verify proposal should only be considered in the
context of a broader reform of our immigration system. According to the AFL-CIO, legalization
is an important worker protection and that legalizing immigrants “benefits all workers.”” Not
only will it benefit workers, but it will give a much-needed boost to our economy. Immigration
reform that includes a legalization program would increase U.S. GDP by at least 0.84 percent,
which translates into $1.5 trillion to the nation’s economy over ten years. This is compared to a
deportation-only policy which would result in the loss of $2.6 trillion over 10 years. 3

2. Prevent unscrupulous employers from using immigration law to avoid their obligations
under labor law. Under current law, employers seek out and hire undocumented workers to
exploit them for their labor, and then threaten them with deportation when they exercise their
labor rights. The employer pays no penalty for the labor violations. Holding employers liable for
these labor law violations, and preventing them from using immigration law to “deport their
problem” will reduce the economic incentive to seek out these vulnerable workers. It will also
prevent the churning of the workforce that undermines U.S. jobs. Legislation like the POWER
Act (S. 3207) does just that. It lessens the incentives for employers to use threats of immigration
enforcement as a means to avoid compliance with labor laws and helps create safe workplaces for

all workers.

Conclusion

Making E-Verify mandatory outside of broader reform of our immigration system undermines American
jobs and will ultimately impose new burdens on our economy, workers and businesses. We have been
trying an “immigration enforcement-only approach” for at least two decades now, and it has not worked.
We need enforcement of labor, employment and civil rights laws, not the current churning of the
workforce, where undocumented workers are preferred over documented workers because they are easier
to hire and fire. That only results in further downward pressure on wages and working conditions of all

U.S. workers.

- S5}‘35"5[7'0}z‘sw)' e Reform of Immigration Laws Must Protect All Workers in the U.S. (AFL-CIO, March. 1, 2006),
{1tt;):/,/wuf\§‘%?aﬂcio.om/aboutus/thisistheaﬂcio/ecounciI/ec022720066.cfm.
* The Economic Benefits of Comprehensive Immigration Reform (Center for American Progress. Jan. 14. 2010).
http//www.americanprogress.org/issues/2010/01/pdf/cir_factsheet.pdf.




